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In Ogden v, Qgden, however, the relevant French rule was Criticism
to this effect:	of <>**«• t.
{/gaett
*The son who has not reached the age of twenty-five cannot contract
marriage without the consent of his father and mother.'
Although it seems almost unarguable that the object of this
provision was to impose a total incapacity upon the parties
unless they obtained parental consent, the Court of Appeal
held the marriage to be valid, since the ceremony had been
performed in accordance with the requirements of English
law, the lex loci celebrationis. The later marriage between the
respondent and the Englishman was therefore bigamous. It is
submitted that this case was not on the same footing as Simonin
v. Mallac, and that it is opposed to established principles. For
the English court to classify the rule as formal was in effect to
infringe the principle that the essential validity of a marriage
falls to be determined by the law of the domicil.
As Lord Campbell said in an earlier case:
'It is quite obvious that no civilized state can allow its domiciled
subjects or citizens, by making a temporary visit to a foreign country,
to enter into a contract to be performed in the place of domicil if the
contract is forbidden by the law of the place of domicil as contrary to
religion, or morality or to any of its fundamental institutions.'*
The most unfortunate feature of Ogden v. Ogden is its sug-
gestion that every rule requiring parental consent to a marriage
must be classified as formal.
An outstanding example of a foreign rule being construed ciassi
in its context with the view of deciding whether it fell within
the sphere of control of the foreign lex causae is afforded by case of
In the Estate ofMaldonado? where the facts were these:
of an infant, the formalities were either banns or licence with consent. The Eng-
lish' courts construed this requirement of consent as a formality and held that a
marriage solemnized in Scotland without consent was valid, even though the
parties had gone there with the sole object of evading the English rule; Compton
v. Bearcroft (1769), 2 Hag. Cons. 444 N. These runaway marriages have now
been rendered impossible by the Marriage (Scotland) Act, 1939, s. 5, which
provides that no irregular marriage by declaration de presenti or by promise
subsequent^ copula shall be valid.
1 Brook v. Brook (1861), 9 HX.C. 193. The Court of Appeal in Ogden v.
Ogden refused to recognize the French annulment of the marriage, with the
result that the parties possessed the status of married persons in England, but of
unmarried persons in France. Under the modern law, however, the French
decree of nullity would be recognized as valid; De Massa v. De Massa, [1939]
2 All E.R. 150; Qalene v. Galene, [1939] P. 237; infra, p. 381.
* [1954] P. 223.

